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RECOVMVENDED CRDER

A duly-noticed final hearing was held in this case by
Adm ni strative Law Judge T. Kent Wetherell, 11, on January 4,
2008, in Dade City, Florida.

APPEARANCES

For Petitioner: Sorin Ardel ean, Esquire
Depart ment of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399

For Respondents: Jack D. Hoogew nd, Esquire
33283 Cortez Boul evard
Dade City, Florida 33523

STATEMENT OF THE | SSUE

The issue is whether Respondents conmtted the acts all eged
in the Adm nistrative Conplaint, and if so, what discipline

shoul d be i nposed.



PRELI M NARY STATEMENT

The Departnent of Business and Professional Regul ation
(Departnent) alleged in a two-count Adm nistrative Conpl aint
dated January 31, 2007, that Respondents engaged in unlicensed
contracting (Count 1) and unlicensed electrical contracting
(Count 2). Respondents disputed the allegations in the
Adm ni strative Conpl aint and requested a hearing pursuant to
Section 120.57(1), Florida Statutes.?!

On Cctober 23, 2007, the Departnent referred this matter to
the Division of Adm nistrative Hearings (DOAH) for the
assignnment of an Adm ni strative Law Judge (ALJ) to conduct the
heari ng requested by Respondents. The referral was received hy
DOAH on COctober 24, 2007.

The final hearing was scheduled for and held on January 4,
2008. The Departnent dism ssed Count 1 of the Adm nistrative
Conpl aint at the outset of the hearing, and the case proceeded
on Count 2 only. See Transcript, at 7.

The Departnent presented the testinmony of Erin Missori,
Clara Marron, WIliam Marron, and Scott Del afield. Respondents
presented the testinony of M. Delafield and Tamry Weeler. The
foll owi ng exhibits were received into evidence: Petitioner's
Exhibits 1 through 9; Respondents' Exhibits 1 through 4; and ALJ

Exhi bit 1.



The one-volunme Transcript of the final hearing was filed on
January 22, 2008. The parties requested and were given 21 days
fromthat date to file proposed recomended orders (PROs). The
deadl i ne was subsequently extended based upon Respondents'
unopposed notion. The Departnent filed a PRO on February 12,
2008, and Respondents filed a PRO on February 15, 2008. The
PROs have been given due consi derati on.

FI NDI NGS OF FACT

1. Richard and dara Marron have an in-ground, fiberglass
pool at their hone in Zephyrhills. The pool is approxinately 25
years ol d.

2. In Decenber 2005, the Marrons' pool service conmpany
told themthat the pool had a | eak. The pool service conpany
referred the Marrons to Coral Isle Pools and Spas (Coral 1sle)
in Zephyrhills.

3. Coral Isle was owned and operated by Richard
Del afi el d--the father of Respondent Scott Del afield--until his
deat h on January 31, 2006. Richard Delafield was a regi stered
bui | di ng contractor, registered pool/spa contractor, registered
pl unmbi ng contactor, and the qualifying agent for Coral Isle.

4. On or about March 29, 2006, the Marrons went into Cora
Isle's store and talked to Scott Del afield about fixing the | eak

in their pool.?



5. M. Delafield determ ned that the pool was | eaking
around the underwater light fixture and that the |ight needed to
be replaced. He agreed to performthe necessary repairs for
$858. 55.

6. The invoice prepared by M. Delafield described the
work to be perforned as fol lows: "dig under deck redue [sic]
el ectrical conduit" and "labor to install |ight and do
di agnostic on transformer.”

7. On May 6, 2006, the Marrons nmade an initial paynent of
$250.00 to Coral Isle.

8. On May 15, 2006, M. Delafield perfornmed the work on
t he Marrons' pool.

9. M. Delafield did not obtain a permt from Pasco County
bef ore comencing the work on the Marrons' pool .3

10. The work was done in four stages. First, a trench was
dug under the pool deck to provide access to the back of the
light fixture. Second, the existing Iight was renoved and
replaced with a new light. Third, the wire for the new |ight
was routed through PVC conduit pipe M. Delafield laid in the
trench. Fourth, M. Delafield connected the wire to the

"junction box"*

adj acent to the pool deck.
11. The trench under the pool deck was dug by Carl Lind or
Mark Pickett, not M. Delafield. M. Lind and M. Pickett were

subcontractors of Coral 1sle.



12. M. Delafield renoved the existing |ight by renoving
the screws on the front of the light fixture. He then installed
the new light and ran the wire for the Iight through new PVC
conduit pipe to the junction box.

13. On May 17, 2006, the Marrons paid the bal ance of the
i nvoi ce, $608. 55.

14. M. Delafield did not performany work on the higher
vol tage el ectrical w res between the junction box and the
breaker box at the house.

15. M. Delafield did not drain the pool to replace the
light. He was able to access the light fixture fromthe front
because the water level in the pool was below the fixture as a
result of the leak in the pool.

16. At sonme point after M. Delafield conpleted his work
on the pool light, M. Lind and/or M. Pickett drained the
Marrons' pool in order to "patch” the fiberglass bottom of the
pool .°

17. The light installed by M. Delafield wrks, and the
pool no longer |eaks. Indeed, the Marrons acknow edged in their
testinony at the final hearing that the work done by
M. Delafield fixed the | eak and that the pool now "hol ds
wat er . "

18. M. Delafield and Coral Isle were not |icensed,

regi stered, or certified to performelectrical contracting work



at the time M. Delafield perfornmed the work on the Marrons'
pool |ight.

19. In April 2006, the Departnent issued tenporary
enmergency certifications to M. Delafield as a registered
bui I ding contractor, registered pool/spa contractor, and
regi stered pl unbi ng contractor.

20. The certifications authorized M. Delafield to
conplete Coral Isle's "projects in progress" at the tine of
Richard Del afield's death. The certifications did not authorize
M. Delafield to enter into new contracts, nor did they
authorize himto performelectrical contracting work.

21. The Marrons' project was not in progress at the tine
of Richard Delafield's death. The agreenent to performthe work
was not entered into until several nonths after his death.

22. In June 2006, the Marrons filed an unlicensed activity
conpl aint against M. Delafield and Coral Isle. The Departnment
incurred costs of $206.69 in its investigation of the conplaint,
not including costs associated with an attorney's tinme

23. In February 2007, the Marrons nmade a claimfor
$150, 000 against Richard Delafield s estate in which they
al l eged that their pool and deck were "rendered usel ess" due to
the negligence of Coral Isle. They also filed a civil suit

against M. Delafield and others for damage to their pool. The



Marrons did not pursue the claimagainst the estate, but the
civil action is still pending.

24. Coral Isle is no longer in business. M. Delafield
testified that he planned to pursue licensure so that he could
keep the business operating after his father's death, but that
he never did so.

25. M. Delafield was unenpl oyed at the tine of the final
heari ng.

CONCLUSI ONS OF LAW

A. Jurisdiction and Burden of Proof

26. DOAH has jurisdiction over the parties to and subject
matter of this proceedi ng pursuant to Sections 120.569 and
120.57(1), Florida Statutes.

27. The Departnment has the burden to prove the allegations
in the Adm nistrative Conplaint by clear and convinci ng

evi dence. See Dept. of Banking & Finance v. Osborne, Stern &

Co., 670 So. 2d 932 (Fla. 1996).

28. The clear and convi ncing evidence standard requires
that the evidence "nust be of such weight that it produces in
the mnd of the trier of fact a firmbelief or conviction,
wi t hout hesitancy, as to the truth of the allegations sought to

be established.” In re Davey, 645 So. 2d 398, 404 (Fla. 1994).




B. Unlicensed Electrical Contracting

29. Electrical contracting is regulated under Part Il of
Chapter 489, Florida Statutes. See 8§ 489.501-.538, Fla. Stat.

30. Electrical contracting includes the installation and
repair of "electrical wiring, fixtures, appliances, apparatus,
raceways, conduit, or any part thereof, which generates,
transmts, transforns, or utilizes electrical energy in any
form. . . ." 8§ 489.505(12), Fla. Stat. (definition of
“electrical contractor"). See also 8§ 489.505(9), Fla. Stat.
(defining "contracting"” to include "performng electrical
wor k for conpensation").

31. Section 489.503, Florida Statutes, exenpts certain
el ectrical contracting activities fromregulation. None of the
exenptions apply to M. Delafield s work on the Marrons' pool
light.

32. A person may not practice electrical contracting
unl ess he or she is duly certified or registered. See
§ 489.531(1)(a), Fla. Stat.

33. Part Il of Chapter 489, Florida Statutes, does not
provi de specific adm nistrative penalties for unlicensed
el ectrical contracting. Conpare 8§ 489.13, Fla. Stat. (providing
a specific admnistrative fine for unlicensed contracting under

Part | of Chapter 489, Florida Statutes).



34. The authority for the inposition of admnistrative

penalties for unlicensed electrical contracting is Section

455, 228(1), Florida Statutes, which provides in pertinent part:
When the departnent has probable cause to
bel i eve that any person not |icensed by the
departnent . . . has violated . . . any
statute that relates to the practice of a
prof ession regul ated by the departnent, or

any rul e adopted pursuant thereto, the
departnment may . . . inpose an

adm ni strative penalty not to exceed $5,000
per incident pursuant to the provisions of
chapter 120 .
35. The evidence clearly and convincingly establishes that
M. Delafield was not licensed as an electrical contractor at
the tinme he performed work on the Marrons' pool light; that the
work he perfornmed on the Marrons' pool light falls within the
broad statutory definition of electrical contracting; that
M. Del afield was conpensated for the work; that the work was
not exenpt fromregul ati on under Part Il of Chapter 489, Florida
Statutes; and that the work was not authorized by the tenporary
energency certifications issued to M. Del afi el d.
36. Therefore, the Departnent net its burden to prove that
M. Delafield is guilty of unlicensed electrical contracting in

viol ati on of Sections 455.228 and 489.531, Florida Statutes.

C. Ampunt of Fine

37. Section 455.228(1), Florida Statutes, authorizes the

Departnment to i nmpose an adm nistrative fine "not to exceed



$5,000. " Conpare 8 489.13(3), Fla. Stat. (authorizing an
adm nistrative fine of up to $10,000 for unlicensed
contracting).

38. The Departnent did not identify the fine that it is
seeking in this case, either at the final hearing or in its PRO
Its PRO (at page 7) sinply requests the inposition of "a fine
not to exceed $5,000."

39. The Departnment has not adopted disciplinary guidelines
for violations of Section 455.228, Florida Statutes, as required
by Section 455.2273, Florida Statutes.®

40. Respondents argue that the Departnent many not inpose
a fine in the absence of disciplinary guidelines. |In support of

this argunment, Respondents cite Arias v. Departnent of Business

and Professional Reqgulation, 710 So. 2d 655 (Fla. 2d DCA 1998),

review dism ssed, 718 So. 2d 167 (Fla. 1999).

41. In Arias, the court reversed a final order
disciplining a real estate agent because the Florida Real Estate
Comm ssion (FREC) had not adopted disciplinary guidelines for
the violation at issue in that case. The court held that "the
statutory |l anguage at issue in the instant case, conbined wth
the total |ack of guidance for enforcenment, left the licensee in
a predicanent ripe for arbitrary and erratic enforcenent, and

obvi ously provided no standards sufficiently governed by the

10



| egislature as to constitute judicially reviewable discretion.”
Arias, 710 So. 2d at 659.
42. The holding in Arias nust be viewed in context of the

statute at issue in that case, which broadly authorized FREC to:

place a licensee . . . on probation;
suspend a license . . . for a period not
exceeding 10 years; . . . revoke a
license[;] . . . inpose an adm nistrative
fine not to exceed $1,000 for each count or
separate offense; and . . . issue a
reprimand, and any or all of the foregoing,
if it finds that the licensee . . . has
violated a duty inposed upon her or him by
| aw . .

I d. at 657 (quoting Section 475.25(1)(b), Florida Statutes
(1995)).

43. It was the breadth of the statute at issue in Arias,
nore so than the absence of disciplinary guidelines that failed
to alert licensees of proscribed actions and the potenti al
di scipline for such actions.

44. The statute at issue in this case is nmuch nore narrow
and focused than the statute at issue in Arias; it sinply
prohibits unlicensed persons fromengaging in activities that
require licensure. See § 455.228(1), Fla. Stat. Moreover,
unli ke the broad range of discipline authorized by the statute
at issue in Arias, the only discipline authorized by the statute

at issue in this case is the inposition of a cease and desi st

11



order and an admi nistrative fine of up to $5,000. 1d.
Accordingly, Arias is distinguishable.

45. A $5,000 fine woul d be excessive in this case. First,
it is undisputed that the electrical work done by M. Delafield
was satisfactorily done, that the pool |ight works, and that the
pool no |onger |eaks. Second, the electrical work done by
M. Delafield was limted to the | ow voltage |ines between the
pool |ight and the junction box. Third, the contract price for
the work done by M. Delafield was only $858. Fourth, Coral
Isle is no longer in business and M. Delafield is currently
unenpl oyed.

46. A $1,000 fine is reasonable and appropriate in this
case. A fine in that anpbunt was inposed in several recent cases
where, as here, it was the Respondent's first offense and no

aggravating circunstances were present. See, e.g., Dept. of

Busi ness & Professional Reg. v. Krick, Case Nos. 07-1929 & 07-

1934, 2006 Fla. Div. Adm Hear. LEXIS 485 (DOAH Cct. 9, 2006;

DBPR Dec. 29, 2006); Dept. of Business & Professional Reg. v.

Pyche, Case No. 06-1145, 2006 Fla. Div. Adm Hear. LEXIS 362

(DOAH July 27, 2006; DBPR Sep. 27, 2006).

12



D. Investigative Costs

47. Section 455.228(3)(c), Florida Statutes, authorizes
the Departnent to "recover costs of investigation" in addition
to any fine inposed.

48. The evidence clearly and convincingly establishes that
t he Departnent incurred $206.69 in investigative costs rel ated
to this case.

RECOMVVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is
RECOMVENDED t hat the Departmnent issue a final order that:
1. Finds M. Delafield guilty of unlicensed el ectrical
contracting in violation of Sections 455.228 and 489. 531,
Fl ori da St at ut es;
2. Inposes an admnistrative fine of $1,000 on
M. Del afield; and
3. Requires M. Delafield to pay the Departnent's

i nvestigative costs of $206. 69.
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DONE AND ENTERED this 25th day of February, 2008, in

Tal | ahassee, Leon County, Flori da.

//KM/M«/

T. KENT WETHERELL,

Adm ni strative LaM/Judge

Di vision of Admi nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 25th day of February, 2008

ENDNOTES

1/ Al references to provisions in Chapter 120, Florida
Statutes, are to the 2007 version, and all other statutory
references are to the 2005 version in effect at the tine of the
acts alleged in the Adm nistrative Conplai nt.

2/ There is conflicting evidence as to whether the Marrons
previously contacted Richard Delafield and Coral Isle regarding
replacing their existing pool with a new pool. The evidence on
this i ssue was not clear and convi nci ng one way or the other,
and resolution of this issue is inmaterial to the outcone of
this proceedi ng because it is undisputed that the agreenment to
performthe electrical work giving rise to the Adm nistrative
Conpl aint was not entered into until March 2006.

3/ There is conflicting evidence as to whether a |ocal permt
was required. Ms. Marron testified that she spoke to soneone
in the County building departnent and was told that a permt was
required to attach new electrical wiring to a junction box. By
contrast, M. Delafield testified that he spoke to soneone at
the County building departnment and a "naster electrician” with
whom he frequently worked and that they both told himthat a
permt was not required to replace the pool |ight because the
wor k was considered to be a "service repair.” Al of the
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evi dence on this issue was uncorroborated hearsay, which cannot

support a finding of fact. See 8§ 120.57(1)(c), Fla. Stat.

Mor eover, resolution of this issue is immterial to the outcone
of this proceeding because the issue in this case is whether the
work done by M. Delafield is electrical contracting under state
| aw, not whether the work required a permit under the |ocal

code.

4/ The junction box converts the electricity comng fromthe
breaker box at the house at 110 volts to the 12 volts that goes
to the pool I|ight.

5/ There is conflicting evidence as to whether this additiona
wor k was done under the direction of Coral Isle and

M. Delafield or whether it was done pursuant to a "side-
agreenent" between the Marrons and M. Lind and/or M. Pickett.
The evidence on this issue was not clear and convi nci ng one way
or the other, and resolution of this issue is immterial to the
outcome of this proceedi ng because it is undisputed that the

el ectrical work that is the basis of the Adm nistrative
Conpl ai nt was conpleted by M. Delafield prior to the pool being
dr ai ned.

6/ The Departnent has been in the process of devel opi ng such
guidelines for nore than a year. See 32 Fla. Law Wekly 5572-73
(Nov. 22, 2006) (publication of proposed rule 61-5.007 entitled
"Disciplinary Guidelines for Unlicensed Activity"); 33 Fla. Law
Weekly 196 (Apr. 6, 2007) (notice of w thdrawal of proposed rule
61-5.007); 33 Fla. Law Weekly 1676 (Apr. 13, 2007) (notice of
devel opnment of proposed rule 61-5.007 "to set disciplinary

gui delines for violations of the unlicensed activity statutes
articul ated by Chapters 455 the professional practice acts
adm ni stered by [the Departnent]").

COPI ES FURNI SHED,

Sorin Ardel ean, Esquire
Depart ment of Busi ness and
Pr of essi onal Regul ati on

1940 North Monroe Street
Tal | ahassee, Florida 32399

Jack D. Hoogew nd, Esquire

33283 Cortez Boul evard
Dade City, Florida 33523
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Nancy S. Terrel, Hearing Oficer
O fice of the General Counse
Departnent of Busi ness and

Pr of essi onal Regul ati on
Nort hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Ned Luczynski, General Counsel
Departnment of Busi ness and

Prof essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Oder in this case.
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